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is waived unless the party’s failure to
object is excused by the hearing officer
for good cause shown. If objection is
made to only part of an interrogatory,
the objectionable part shall be speci-
fied and the party shall answer to the
extent that the interrogatory is not ob-
jectionable.

(c) Option to produce business records.
Where the answer to an interrogatory
may be derived or ascertained from the
business records, including electroni-
cally stored information, of the party
upon whom the interrogatory has been
served or from an examination, audit,
or inspection of such business records,
including a compilation, abstract, or
summary thereof, and the burden of de-
riving or ascertaining the answer is
substantially the same for the party
serving the interrogatory as for the
party served, it is a sufficient answer
to such interrogatory to specify the
records from which the answer may be
derived or ascertained and to afford to
the party serving the interrogatory
reasonable opportunity to examine,
audit, or inspect such records and to
make copies, compilations, abstracts,
or summaries. A specification shall be
in sufficient detail to permit the inter-
rogating party to locate and to iden-
tify, as readily as can by the party
served, the records from which the an-
swer may be ascertained.

§26.22 Requests for admissions.

(a) Any party may serve upon any
other party a written request for the
admission of the genuineness of any
relevant documents described in the re-
quest or of the truth of any relevant
matters of fact. Copies of documents
shall be delivered with the request un-
less copies have already been furnished.
Each requested admission shall be con-
sidered admitted, unless within 30 days
after service of the request, or within
such other time as the parties may
agree, or the hearing officer deter-
mines, the party from whom the admis-
sion is sought serves upon the party
making the request either:

(1) A statement that:

(i) Denies specifically the relevant
matters for which an admission is re-
quested, or sets forth in detail the rea-
sons why the party can neither truth-
fully admit nor deny them;

§26.23

(ii) Fairly meets the substance of the
requested admission and, when good
faith requires that a party qualify an
answer or deny only a part of the mat-
ter of which an admission is requested,
specifies as much of it as is true and
qualifies or denies the remainder; and

(iii) Does not assert lack of informa-
tion or knowledge as a reason for fail-
ure to admit or deny, unless the party
states that the party has made reason-
able inquiry, and that the information
known or readily obtainable by the
party is insufficient to enable the
party to admit or deny; or

(2) Written objections to a requested
admission that:

(i) State the grounds for the objec-
tion; and

(i1) Object to a requested admission,
if necessary, either in whole or in part,
on the basis of privilege or relevance.

(b) Responses to the request for ad-
mission on matters to which objections
have been made may be deferred until
the objection is ruled upon, but if writ-
ten objections are made only to a part
of a request, a response to the remain-
der of the request shall be provided.

(c) Any matter admitted under this
rule is conclusively established unless
the hearing officer, on motion, permits
withdrawal or amendment of the ad-
mission. Admissions obtained pursuant
to this procedure may be used in evi-
dence only for the purposes of the
pending action. The use of obtained ad-
missions as evidence is permitted to
the same extent and subject to the
same objections as other evidence.

HEARINGS

§26.23 Public nature and timing of
hearings; transcripts.

(a) Public hearings. All hearings in ad-
judicative proceedings shall be public.

(b) Conduct of hearing. Hearings shall
proceed with all reasonable speed. The
hearing officer may order recesses for
good cause, stated on the record. The
hearing officer may, for convenience of
the parties or witnesses, or in the in-
terests of justice, order that hearings
be conducted outside of Washington,
DC, and, if necessary, in more than one
location.
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§26.24

(c) Transcripts. Hearings shall be re-
corded and transcribed only by a re-
porter designated by the Department
under the supervision of the hearing of-
ficer. The original transcript shall be a
part of the record and shall constitute
the sole official transcript. Any party
or a member of the public, at his own
expense, may obtain copies of tran-
scripts from the reporter.

§26.24 Rules of evidence.

(a) Evidence. Every party shall have
the right to present its case or defense
by oral and documentary evidence, un-
less otherwise limited by law or regula-
tion, to conduct such cross-examina-
tion and to submit rebuttal evidence as
may be required for a full and true dis-
closure of the facts. Irrelevant, imma-
terial, privileged, or unduly repetitious
evidence shall be excluded. Unless oth-
erwise provided for in this part, the
Federal Rules of Evidence shall provide
guidance to the hearing officer in the
conduct of proceedings under this part,
but shall not be binding. Parties may
object to clearly irrelevant material,
but technical and hearsay objections to
testimony as used in a court of law will
not be sustained.

(b) Testimony wunder oath or affirma-
tion. All witnesses shall testify under
oath or affirmation.

(c) Objections. Objections to the ad-
mission or exclusion of evidence shall
be in short form, stating the grounds of
objections. Rulings on objections shall
be a part of the transcript. Failure to
object to admission or exclusion of evi-
dence or to any evidentiary ruling
shall be considered a waiver of objec-
tion, but no exception to a ruling on an
objection is necessary in order to pre-
serve it for appeal.

(d) Authenticity of documents. Unless
specifically challenged, it shall be pre-
sumed that all relevant documents are
authentic. An objection to the authen-
ticity of a document shall not be sus-
tained merely on the basis that it is
not the original.

(e) Stipulations. The parties may stip-
ulate as to any relevant matters of
fact. Stipulations may be received in
evidence at a hearing, and when re-
ceived shall be binding on the parties
with respect to the matters stipulated.
The parties are encouraged to enter

24 CFR Subtitle A (4-1-10 Edition)

into stipulations of fact whenever pos-
sible.

(f) Official motice. All matters offi-
cially noticed by the hearing officer
shall appear on the record.

(g) Burden of proof. The burden of
proof shall be upon the proponent of an
action or affirmative defense, includ-
ing, where applicable, mitigating fac-
tors, unless otherwise provided by law
or regulation.

§26.25 Hearing officer’s determination
and order.

(a) Scope of review. The hearing offi-
cer shall conduct a de novo review of
the administrative action to determine
whether it is supported by a preponder-
ance of the evidence, unless a different
standard of proof is required by law or
regulation. Each and every charge al-
leged by the Department need not be
proven to support the administrative
action. The hearing officer may modify
or vacate the administrative action
under review only upon a particular-
ized finding of facts that justifies a de-
viation from the administrative action.

(b) Closing of hearing. At the discre-
tion of the hearing officer, the closing
of the record may be postponed in
order to permit the admission of other
evidence into the record. In the event
further evidence is admitted, each
party shall be given an opportunity to
respond to such evidence.

(c) Briefs. Upon conclusion of the
hearing, the hearing officer may re-
quest the parties to file proposed find-
ings of fact and legal briefs. The hear-
ing officer shall make a written deter-
mination and order based upon evi-
dence and arguments presented by the
parties. The determination shall be
founded upon reliable and probative
evidence. This determination and order
shall be served upon all parties.

(d) Bench decisions. Where the parties
agree and where appropriate in the
judgment of the hearing officer, a
bench decision will be issued.

(e) Time period for issuance of decision.
The hearing officer shall endeavor to
issue a determination within 60 days
from the date of the closing of the
record.

(f) Finality of determination. The de-
termination and order shall be final
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